Electronically Filed

8/4/2020 11:05 AM
Idaho Supreme Court
Melanie Gagnepain, Clerk of the Court
By: Murriah Clifton, Deputy Clerk

LAWRENCE G. WASDEN
Attorney General
State of Idaho

COLLEEN D. ZAHN
Deputy Attorney General
Chief, Criminal

JEFF

Law Division

NYE

Deputy Attorney General
P. O. Box 83720
Boise, Idaho 83720-00 1 0
(208) 334—4534
E-mail: ecf@ag.idaho.g0v

IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Nos. 47626-2019

& 47627-2019

Plaintiff-Respondent,

Twin

Falls County Case Nos.
CR42-17-293 & CR42-19-7634

V.
VVVVVVVVVV

MICHAEL LYNN GIBSON,
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IS SUE

Has Gibson

failed to

show

the district court abused

its

sentencing discretion?

STATEMENT OF THE CASE
On

January 10, 2017, Michael Lynn Gibson’s parole ofﬁcer found drug paraphernalia in

Gibson’s home. (PSI, p.5. 1) Gibson admitted that “he manufactured the pipe for a friend with the
intent to give

1

it

to the friend.” (PSI, p.5.) Gibson’s parole ofﬁcer

took him into custody (PSI, p.5),

All citations to the PSI refer to the electronic pagination of the document titled “Conﬁdential

Exhibitspdf.”

and the

state

charged Gibson with manufacturing drug paraphernalia with the intent to deliver and

a persistent Violator enhancement (R., pp. 1 8-22). Gibson entered an AlfordZ plea in exchange for
the state dropping the persistent Violator enhancement. (R., pp.36-46.)

The

district court

sentenced

Gibson t0 nine years with ﬁve years ﬁxed, suspended the sentence, and placed Gibson on probation
for nine years. (R., pp.55-61.)

Just

(PSI, p.86.)

two years

an ofﬁcer stopped Gibson for failing to signal before changing lanes.

later,

Gibson consented

t0 a search ofhis car,

and the search produced “a white

crystal-like

substance near the gear shift of the vehicle, Which was believed t0 be methamphetamine.” (PSI,
p.86.)

The

failure to

state

moved the

district court t0

revoke Gibson’s probation, citing Gibson’s

new crime,

appear for drug testing approximately ten times, contact with another felony offender on

multiple occasions, use of methamphetamine 0n multiple occasions, and failure t0

payments on his court-ordered ﬁnancial obligations.
the allegation that

Gibson admitted

(R., pp.68-71.)

The

state

make any

agreed t0 Withdraw

Gibson had contact with another felony offender on multiple occasions, and

to the rest

of the probation Violations.

(R., p.103.)

The

district court

revoked

Gibson’s probation and executed the original sentence. (R., pp. 105-06.)

The

state also

Gibson pled guilty

charged Gibson with possession of methamphetamine in a separate case, and

t0 that crime.

seven years With three years ﬁxed.

(R.,

pp.144-46, 164.) The district court imposed a sentence of

(R., p.168.)

Gibson timely appealed from the revocation of his probation and the sentence
criminal case. (R., pp.109-12, 118-22, 176-79, 183-87.)

2

North Carolina

V.

Alford, 400 U.S. 25 (1970).

2

in the

new

STANDARD OF REVIEW
When

evaluating Whether a sentence

is

excessive, the court considers the entire length of

the sentence under an abuse 0f discretion standard.

State V. McIntosh, 160 Idaho

1, 8,

368 P.3d

621, 628 (2016); State V. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).

ARGUMENT
Gibson Has Failed To Show That The

As

District

Court Abused

Its

Sentencing Discretion

a preliminary matter, this Court should dismiss Appeal N0. 47627 because Gibson

“waive[d] the right to

.

when he

the sentence”

.

.

appeal

m

issues in this case, including all matters involving the plea or

signed his plea agreement. (R., p.164 (emphasis in original).) This Court

will enforce a defendant’s knowing, intelligent,

McKinney V.

State,

and voluntary waiver 0f his

right t0 appeal.

m

162 Idaho 286, 296-97, 396 P.3d 1168, 1178-79 (2017). “If a defendant ﬁles

an appeal and has waived the right t0 appeal the only issue(s) that the defendant seeks t0 raise 0n
appeal, and that fact

is

brought t0

[this Court’s] attention

before oral argument, [this Court] Will

issue an order conditionally dismissing the appeal in order to give the defendant an opportunity to

show good cause Why the appeal should not be dismissed.”
defendant cannot d0 so,

[this

I_d.

Court] Will dismiss the appeal.”

at

296, 396 P.3d at 1178. “If the

I_d.

Gibson’s plea agreement waived his right to appeal the only issue that he raised in his

opening brief With respect t0 Appeal No. 47627. His opening brief alleges that the

abused

its

discretion

by refusing

t0 retain jurisdiction. (Appellant’s brief, pp.3-6.)

his right to appeal that issue in his plea agreement:

the right t0:

.

.

.

appeal

sentence and any rulings

ﬂy

“By

district court

But he waived

accepting this offer the defendant waives

issues in this case, including all matters involving the plea 0r the

made by the

court.” (R., p.164.)

Although the waiver provision has an exception

recommendation made by the State
and/or

sentence,

recommendation”

(2)

a

at

(R., p.164), that

Court exceeds the

sentencing regarding: (1) the determinate portion 0f the

recommendation,

probation

case “the

in

and/or

(3)

a

retained

jurisdiction

exception to the waiver provision does not apply here because

the district court did not exceed the state’s sentencing recommendation.

The

state

recommended

“three years ﬁxed, four years indeterminate,” and the district court found that t0 be “an appropriate

recommendation” and sentenced Gibson accordingly. (12/2/2019
Because the
waiver

still

district court

applies in

adopted (rather than exceeded) the

Tr., p.7, Ls.6-10, p.13, Ls.4-14.)

state’s

recommendation, Gibson’s

Appeal N0. 47627.3

Moreover, while a waiver does not preclude

this

Court from addressing an appellant’s

challenge to “the validity 0f the waiver 0f the right t0 appeal,” McKinney, 162 Idaho at 296, 396

P.3d

at

1

pp.5-6).

opening

178, Gibson has not challenged the validity ofhis waiver

And he
brief.

cannot raise that as an issue 0n appeal

ﬂ

Bolognese

V. Forte,

now

on appeal

(ﬂ Appellant’s brief,

because he did not raise

153 Idaho 857, 866, 292 P.3d 248, 257 (2012)

not consider assignments 0f error not supported

by argument and

it

in his

(“We

authority in the opening brief”).

Because Gibson has not challenged the validity of his waiver and the only issue he raised
opening brief With respect t0 Appeal No. 47627

falls

Will

in his

squarely Within the scope of his waiver, this

Court should dismiss Appeal N0. 47627.
In any event, the district court did not abuse

presumed

that the

ﬁxed portion of

its

sentencing discretion in either case.

It is

the sentence Will be the defendant’s probable term 0f

3

Gibson signed a plea agreement With the same provision in the case underlying Appeal No. 47626
(R., p.36), but it appears from the record that the district court exceeded the government’s
recommendation in that case (12/2/2019 Tr., p.7, Ls.15-23 (prosecutor stating that, based on his
recollection, the state recommended two years ﬁxed and nine years indeterminate); (R., p.57
(imposing a sentence of nine years With ﬁve years ﬁxed».
4

conﬁnement. State

V. Oliver,

144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence

Within statutory limits, the appellant bears the burden 0f demonstrating that

McIntosh, 160 Idaho

discretion.

must show the sentence

the appellant

A

at 8,

sentence

is

reasonable if

368 P.3d

is

it

The

Li.

differing weights

628

(citations omitted).

T0

a clear abuse 0f

carry this burden

excessive under any reasonable View 0f the facts. Li.

appears necessary to accomplish the primary objective 0f

protecting society and to achieve any or

retribution.

at

it is

is

0f the related goals 0f deterrence, rehabilitation, or

all

has the discretion to weigh those objectives and give them

district court

When deciding upon the

sentence. Li. at 9, 368 P.3d at 629; State V. Moore, 131

Idaho 814, 825, 965 P.2d 174, 185 (1998) (holding

district court

did not abuse

its

discretion in

concluding that the objectives of punishment, deterrence and protection 0f society outweighed the

need for

rehabilitation).

“In deference t0 the

trial

judge, this Court Will not substitute

a reasonable sentence Where reasonable minds might differ.” McIntosh, 160 Idaho at

at

628 (quoting Stevens, 146 Idaho

ﬁxed within
discretion

by

the limits prescribed

the trial court.”

at

by

148-49, 191 P.3d at 226-27).

its

8,

View of

368 P.3d

Furthermore, “[a] sentence

the statute Will ordinarily not be considered an abuse 0f

Li. (qu0ting State V. Nice,

103 Idaho 89, 90, 645 P.2d 323, 324

(1982)).

Gibson concedes
relevant crimes.

that the

imposed sentences

(Appellant’s brief, p.4.)

fall

Within the statutory

at

628.

He

cannot d0

is

reasonable.

As

McIntosh, 160 Idaho

at 8,

368

the district court observed, Gibson has

a lengthy criminal history, which includes ten prior felonies.

ﬂ

E

so.

The length of Gibson’s sentences

L.15;

for the

That leaves Gibson the burden of proving that his

sentences are excessive under any reasonable View ofthe facts.

P.3d

maximums

(12/2/2019

Tr., p.1 1,

L.18 — p.12,

PSI, pp.87-97.) And, while the district court recognized Gibson has a substance abuse

problem,

was not

it

found his substance abuse problem was an aggravating factor because

it

showed he

Willing t0 get treatment unless forced t0 d0 so and that he needed t0 receive treatment in

a “[]secured setting.” (12/2/2019 Tr., p.1

1,

Ls.2-9, p.12, Ls.9-23.)

Most

importantly, the district

court found that Gibson posed a risk to society unless and until he could “take advantage of the

programs

that are” available in prison. (12/2/2019 Tr., p.12, Ls.9-23.)

Gibson does not necessarily take issue With the length 0f his sentences. Instead, he argues
only that the

6.)

district court

should have retained jurisdiction in both cases. (Appellant’s

But retaining jurisdiction

is

brief, pp.5-

simply “a means of extending the time to evaluate a defendant’s

suitability for probation.” State V. Toohill, 103

Idaho 565, 567, 650 P.2d 707, 709

Thus, “[t]here can be no abuse of discretion in a
court already has sufﬁcient information

trial

(Ct.

App. 1982).

court’s refusal to retain jurisdiction if the

upon Which t0 conclude that the defendant is not a

suitable

candidate for probation.” State V. Jones, 141 Idaho 673, 677, 115 P.3d 764, 768 (Ct. App. 2005).

The record here proves
tellingly, at the

it.

at issue in

(PSI, pp.16-17.)

And

intent to

he was on both probation and parole when he possessed

T11, p.1 1,

setting aside Gibson’s

Most

both cases he was already under

He was 0n parole When he manufactured drug paraphernalia with the

methamphetamine. (12/2/2019

Even

Gibson was not a suitable candidate for probation.

time Gibson committed the felonies

court supervision.

distribute

that

Ls.10-15; PSI, p.99.)

charged crimes, his record on court supervision

is

abysmal. In

addition to his charged felonies, Gibson admitted that while on probation he failed t0 appear for

drug testing approximately ten times; tested positive for 0r smoked methamphetamine on June
July

1,

July 22, and August 4, 2019; and failed t0

ﬁnancial obligations.
Similarly, while

(R., pp.69-70,

103.)

0n parole, he “admitted

t0

make any payments toward

5,

his court—ordered

His poor probation performance was no ﬂuke.

consuming methamphetamine

for

two weeks prior

t0

September

6,

2016; he tested positive for methamphetamine on or about September 26, 2016

.

.

.;

he admitted to using meth 0n November 28, 2016; and, he tested positive for methamphetamine

on December
Shellina

6,

2016.”

(PSI, pp.98-99.)

Gibson was also “ordered

Mowery, however, they continued

to

t0

have no contact With

have contact and she frequented his home on

multiple occasions.” (PSI, p.99.) Given Gibson’s poor performance 0n court supervision in the

when

decided

past, the district court did not

abuse

jurisdiction to determine Whether

Gibson would make a good candidate

it

discretion

it

it

did not need to retain

for probation in the future.

CONCLUSION
The

state

respectfully requests this

Court afﬁrm the

district

court’s

judgments 0f

conviction.

DATED this 4th day of August, 2020.

Jeff Nye
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NYE

Deputy Attorney General
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